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ABSTRACT

Objective: This paper proposes a more in-depth approach to the issue of regulated
professions and professional councils, based on political, legal, and philosophical-

economic arguments, seeking to demonstrate that less professional regulation leads to
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higher quality and safety in service provision and not the other way around, as usually
boasted.

Methodology: The paper was structured through qualitative and quantitative research,
crossed with data analysis from national and international indexation systems. That
reasoning is subjected, through inductive reasoning, to both a historical perspective and

a contemporary one.

Results: It was possible to determine that the optimal regulation standard is a slight
regulated one, and through its careful use, it is possible to gather advantages for society

rather than the actual harmful excess of regulation predominant in Brazil.

Contributions: Among some of the oldest debates in Western civilization, the so-called
liberal is the constant friction between individual freedoms and state intervention. One
of the areas in which this friction is naturally more intense is in the professional field. In
Brazil, the discussion was resumed after the presentation of a constitutional amendment
that intends to prevent regulatory excess as well as remove from the State the
responsibility to coordinate and control professional activities. This paper intends to

shed some light and provide grounds in this relevant subject.

Keywords: Regulation. Constitutional Law. Economic freedom. Professional Councils.

Free market.
RESUMO

Objetivo: Este artigo propde uma abordagem aprofundada a respeito dos conselhos
profissionais e regulamentacio profissional, baseada em argumentos politicos, juridicos
e filosoficos-econdmicos, buscando demonstrar que menos regulacio profissional leva a
maior qualidade e seguranca na prestacio de servicos e nio o contririo, como

normalmente se prega.

Metodologia: O trabalho foi estruturado por meio de pesquisa qualitativa e
quantitativa, cruzada com analise de dados de sistemas nacionais e internacionais de
indexacio. Tudo por meio do raciocinio indutivo sob a perspectiva historica e

contemporanea do tema.

Resultados: Foi possivel determinar que o padrio de regulacio ideal e é o de um
mercado levemente regulado e que, através de seu uso cuidadoso, ¢ possivel angariar

vantagens para a sociedade ao contrario do excesso prejudicial de regulacdes no pais.

Contribuicdes: Dentre os debates mais antigos da civilizacio ocidental, chamada liberal,
estd o constante atrito entre liberdade individual e intervencio do Estado. Uma das

dreas em que essa friccdo ¢ naturalmente mais intensa é no campo profissional. No
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Brasil, a discussio foi resgatada apos a apresentacio de emenda a constituicio que
pretende inibir o excesso regulamentar profissional, bem como retirar do Estado a
responsabilidade de coordenar e controlar as atividades de profissionais. Este artigo

pretende lancar alguma luz e fornecer fundamentos para o debate deste relevante tema.

Palavras-chave: Regulacdo. Direito Constitucional. Liberdade Econdmica. Conselhos

Profissionais. Livre mercado.
RESUMEN

Objetivo: Este articulo propone un enfoque profundo de los consejos y la regulacion
profesionales, basado en argumentos politicos, juridicos y filoséficos-economicos,
buscando demostrar que menos regulacién profesional conduce a una mayor calidad y

seguridad en la prestacion de servicios y no al revés, como se suele predicar.

Metodologia: El trabajo se estructurd a través de investigaciones cualitativas vy
cuantitativas, seccionadas con andlisis de datos de sistemas de indexacién nacionales e
internacionales. Todo a través del razonamiento inductivo desde la perspectiva historica

y contemporanea del tema.

Resultados: Fue posible determinar que la norma reguladora ideal es la de un mercado
ligeramente regulado y que, a través de su uso cuidadoso, es posible plantear ventajas

para la sociedad en lugar del perjudicial exceso de la regulacion en el pais.

Contribuciones: Entre los debates mas antiguos de la civilizacion occidental, llamada
liberal, estd la constante friccion entre la libertad individual y la intervencion del Estado.
Una de las areas donde esta friccién es naturalmente mds intensa es en el campo
profesional. En Brasil, el debate fue rescatado después de la presentacion de una
enmienda a la constitucién que tiene como objetivo inhibir el exceso regulatorio
profesional, asi como eliminar del Estado la responsabilidad de coordinar y controlar las
actividades de los profesionales. Este articulo tiene como objetivo arrojar algo de luz y

proporcionar motivos para el debate sobre este pertinente tema.

Palabras clave: Regulacion. Derecho constitucional. Libertad econdmica. Consejo

profesional. Mercado libre.
1 INTRODUCTION
In July 2019, the Brazilian President of the Republic presented the Constitution

amendment bill (PEC) No. 108/19, which would prohibit limitations on professional

practices and remove the mandatory registration for some professions with councils, in
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addition to transforming these institutions into private non-profit organizations. Many
professional councils rebelled against the government's bill, justifying uncertainty and
potential dangers to society if the amendment was approved (RBA, 2019). The
proposition rekindles an old debate that started with Law 9.649/98, which defined
councils as private institutions but ended up being considered unconstitutional by the
Brazilian Federal Supreme Court (STF) in the judgment of the Direct Action of
Unconstitutionality No. 1717-6."

Our objective in the present study is, through a legal-economic approach, to
evaluate the relationship between economic development and state intervention.
Therefore, we start from the premise of the factual and economic overcoming of the
exploitation theory, which argued that capital is accumulated more where it already
exists in large quantities and gradually dwindling where it is already scarce (MARX,
2019, p. 840-844), and that for a few to get rich, many will become poorer. Financial
resources around the world have increased exponentially throughout history,” which has
benefited human society. That can be clearly seen by looking at the huge difference in
the quality of life between a citizen of the current world and a compatriot from the

previous century. In the words of Mises (2010, p. 691):

Only people blinded by preconceived ideas and partisan prejudices could
resort to such an explanation [of the exploitation theory] at a time when the
industry supplies the masses with new goods, hitherto unknown, and makes
satisfactions available to the average worker with which, in the past, no king
could even dream.

Therefore, it seems unquestionable the claim that the amount of wealth in the
world has multiplied dramatically, which has led to an exponential increase in life
quality, increasing wealth even in the poorest countries. The regions with greater

economic freedom have this impact more perceptible than in those with less freedom

" At the time, the Federal Supreme Court (STF) found unconstitutional the provisions of Law 9.649,/98,
which authorized the professional inspection activity as subject to delegation to private associations.
That way, professional councils maintained their public nature. For the STF, therefore, the
professional councils carry out a typical State activity, “which even encompasses the Law Enforcement
function, of taxing and punishing, regarding the exercise of professional activities.” (BRASIL, 2002,
online).

* It is estimated that in Karl Marx's century (XIX), the gross domestic product (GDP) produced in the
world was approximately 640 billion dollars. In 2015, this figure was over 108 trillion dollars, a growth
that was only possible after the industrial revolution. Therefore, the human capacity to effectively
create wealth is evident. This wealth eventually reaches all social strata, slower in some countries than
others, depending on local economic freedom. This statement can be confirmed by the GDP per
capita as displayed in graph 2 (in 1870, that amount was US$1,263.00 and reached US$14,574.00 in
2016) and the reduction in the world poverty rate per person, shown in graph 7, Section 3 (OUR
WORLD IN DATA, 2013).
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precisely because of the ease in wealth circulation (graphs 1 and 2). We will address this

issue further in Section 3.

Graph 1 - GDP over the last two millennia
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Source: (OUR WORLD IN DATA, 2020, online).

Graph 2 - GDP per capita, 1870 to 2016. GDP per capita adjusted for price changes over time
(inflation) and price differences between countries - it is measured in international-$ in
2011 prices.
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Source: (OUR WORLD IN DATA, 2016, online).
This wealth multiplication began as a result of the social stability provided by the
Rule of Law, which allowed voluntary exchanges without violent disputes. This legal

stabilization started in the 18th century, stimulated the crucial notion that the State
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should not or could not control what an individual produces with his work and his
property (SMITH, 1996, p. 367-434).

In Law, this notion was materialized as the First-Generation human rights
(NOVELINO, 2016, p. 46-47). As the western civilization took those rights for granted,
we started to look for other guarantees, hence the so-called Second, Third, and even
Fourth and Fifth-generation rights (MARTINS; MENDES; NASCIMENTO, 2012, p.
696-697). But curious aftermath is being experienced. Insofar as the so-called First-
Generation rights represented the withdrawal of the State from the private life (negative
rights), all other dimensions of rights demanded the State once again intervening in the
private life (positive rights). The Second-Generation required the State to provide
positive rights such as education, health, work, and social security. Third-Generation
determines that the State acts guaranteeing peace, security, protection of the
environment, protection for the disabled, and so on (MARTINS; MENDES;
NASCIMENTO, 2012, p. 444-445).

All these expectations provoked a clash with First-Generation rights, resulting in
several conflicts between fundamental rights. Weighing techniques for resolving
disputes on apparent conflicts between rights and guarantees have gained notoriety in
judgments and doctrines in recent years. In this field, the Brazilian Supreme Court has
stood out with the expansion of traditional hermeneutics techniques, sometimes
transplanting methods® of legal theory from other countries, such as the interpretation
of “law as integrity,”* created and developed by Ronald Dworkin to be used in the
common law system. This kind of activism gives the impression that the national legal
system has become some kind of chimera, trying to conform dimensions of fundamental
rights in constant tension with interpretive techniques coined for different legal systems.

Despite the demonstrated decline in the relevance of the individual rights to the
State and collective protagonism, and the enormous importance of debating this
political movement, for the purposes of this article, we will use a very emblematic
outline of this tortuous legal and economic path Brazil has been conducted through.
We will problematize the Brazilian state regulation of professions and the so-called
professional councils, responsible for regulating, organizing, and controlling the
professions of given expertise or area of activity. Are those institutions really needed? Is

the regulation more aligned to the consumer needs than the freedom of contract!

? As pointed out by Professor Langer (2017, p. 27), the so-called “legal transplant” metaphor is the most
important tool for operators of comparative law to understand institutes of foreign law. Despite the
widespread use of this tool, Langer warns about the imperfection of the metaphor, by transmitting the
false perception that institutes or techniques can be easily reproduced from one legal system to
another. This mistake, for the author, causes distortions both in the goal of the metaphor and in the
original goals of the institute.

* For more information on the theory of Law as Integrity, refer to: Dworkin (1999).
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Through the methodology of qualitative and quantitative research, in national and
international indexation systems, under the perspective of the economic liberalism
approach, we hope to answer those questions in the Brazilian setting along with this

paper, although not expecting to exhaust the subject.
2 NATIONAL OVERVIEW

In the past, guilds, or trade corporations, were responsible for aggregating any
persons who proposed to perform a certain activity, defining, for example, prices to be
charged and to whom a certain product or service should be provided (MISES, 2010, p.
373). It is not surprising that the objective of these corporations was to defend the
interests of their associates since they were their actual clients, and not the consumers
themselves.

The 1824 Constitution of the Empire of Brazil in its art. 179 extinguished
professional corporations in Brazil, so that the professions would probably acquire for
the first time, a free character in the national territory. Thus, whoever wanted to
practice a certain activity, was no longer compelled to report to any professional
corporation, being able to act as they pleased, only respecting the limits of the Law. This
characteristic was maintained by the first constitution of the Brazilian Republic in 1891,
thanks to the provision of art. 72, §24, which guaranteed the free exercise of any moral,
intellectual, and industrial professions.

Nonetheless, during the Getulio Vargas administration, the 1934 Constitution
expressly stated in its art. 5, XIX, k), that it was the competence of the Union to legislate
on "conditions of capacity for the exercise of liberal and technical-scientific professions
as well as journalism." If we review that historical period, Vargas had just been re-elected
in a troubled world context. Emerging from the 1930's revolution, and sympathetic to
models that proposed to centralize control of the population and the State in the hands
of the ruler, Vargas overthrew the Federal Constitution in 1931. Influencing the 1934
Constitution enormously, he shaped it to his project of power, which can be confirmed
by the express constitutional provision for control of the press. Following the economic
model of Mussolini's "Corporate State," Getulio created a dependency on all private
activities guaranteed by the State, from those of autonomous and self-employed

professionals’ to working relationships between private individuals, which was

> Mussolini defended the State intervention in the economic production when the private sector was
absent, insufficient, or even in the case of political interest of the State. This intervention could range
from control, to incentives, or even direct management (MUSSOLINI, 2020, p. 29). This wide
interpretation allowed virtually any situation to be understood as of public or political interest to allow
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consolidated on the Labor Law (CLT), in 1943.° As Mussolini himself would say,
"everything within the State, nothing outside the State, nothing against the State."

Individual freedom, the true antagonist of totalitarianism (ARENDT, 1989, p.
363), remained restricted in the following Federal Constitutions. The 1937
Constitution was prescribed in its art. 122, 8) that Brazilians and foreigners would be
guaranteed the right to "freedom of choice of profession or the type of work, industry or
commerce, subjected to the conditions of capacity and restrictions imposed by the
public interests under the terms of the law." This article was soon suspended, in 1942,
due to the presidential decree that declared a state of war in Brazil when the country
joined the allies in World War II. The Constitutions of 1946 and 1967 determined,
with identical wording, that the Union would legislate on conditions of capacity for the
exercise of the liberal and technical-scientific professions. ’

Finally, the current 1988 Constitution was maintained in its art. 22, XVI, among
other State interventions on private activity, the Union's private competence to legislate
on the organization of the national employment system and conditions for the exercise
of professions, and so it has done. According to the Ministry of Labor, there are 68
professions currently regulated in Brazil (CBO, 2020). It is worth mentioning that
several professional regulation laws, such as the one that controlled journalistic work
during Getulio's Estado Novo, are already expressly or tacitly revoked.

In this article, we will stick only to those still in effect. From this perspective, only
one Law from the 1891 Constitution period still applies, but none from the period
between the 1934 and 1937 Constitutions. From the 1946 Constitution period, 19 laws
remain, representing 28% of the total. Many laws still in effect were enacted during the
1967 Constitution, a total of 32, which represents 47% of the total. Since the 1988

Constitution, 16 laws have been created; therefore, 24% of the assessed universe (graph

3).

the intervention. In practical terms, entrepreneurs were submitted almost hierarchically to the
government.

¢ For example, the CLT provides for institutes identical to those protected and propagated by Mussolini
in his “Carta del Lavoro”. He boasted, for example, that his administration was one of the first to
determine the eight-hour workday and that it could not exceed forty hours a week except by paying
overtime. Another measure that the dictator was proud of was the right to paid vacation after an
uninterrupted year of work (MUSSOLINI, 2020, p. 32).

TArt 50, XV, “p” da CF/46 e; Art 8, XVII, “r” da CF/67.

42 e R, Opin. Jur., Fortaleza, ano 19, n. 30, p.35-62, jan./abr. 2021



Luis Carlos Martins Alves Junior | Paulo Ricardo Aguiar de Deus

Graph 3 - Professional regulation during Brazil’s history
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The most widely used justification for this amount of regulation usually focuses
on the explanation that government-accredited professionals are less likely to make
mistakes or that regulation would prevent or mitigate consumers from being deceived
(EXAME, 2020). In fact, the biggest concern should not be whether any professional is
fallible or not. After all, training or certifications do not rule out human fallibility. The
Law should always seek to distance itself from judgments of possibility, directing its
energy towards judgments of factual and legal probability. These probability qualities
can be verified only in concrete situations, and it is not possible to do it so for a generic
collectivity.

Regulation never prevented, for example, a fraudster from deceiving, or avoided
the mistake of those who cause damage without intention, even though they are
regularly licensed. The hiring of an unskilled person who is not hiding such condition
(what would constitute fraud and will occur, with or without a law that prohibits it)
usually only affects those who are part of that contract. The individual must assume
responsibility for their acts, both contracting and contracted parties, and any losses must
be resolved between them or before the judiciary system. The more the State places itself
as an intermediary or protector of the individuals, trying to shield and anticipate risks
inherent in contracts, the more its freedom is curtailed, and the more power is
concentrated in the hands of the government.

Thus, the preventive focus should be directed at the loss of third parties or

damages beyond those expected or entitled to be supported in contractual relations.
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This may involve, for example, a river that gets polluted because of action under an
agreement, but that harms others who were not part of the original contract. In the
economy, the impact of a person's actions on others not involved and not subject to
charges or rewards from the original contract is called an externality, which can be
positive, when it generates unexpected benefits, or negative when it causes losses
(SOWELL, 2011, p. 546-549). Therefore, the State must try to prevent negative
externalities during professional practice, which does not include the mere possibility of

such occurrence in any generic profession.
3 PROFESSIONAL COUNCILS AND REGULATED PROFESSIONS

When the regulatory laws themselves did not create professional councils,
immediately afterward, ministerial decrees or acts were issued to do so. These are
considered regulatory agencies; therefore, bodies of the Public Administration,
responsible for controlling, coordinating, and regulating the individual in their
professional practice. With a closer look and based on what was presented in the
previous section, it is easy to see that Brazil still has, strictly speaking, the private sector
subjected to state supervision. The ideal of State control over the market in a kind of
centralized economy, a model of the Corporate State and notably Fascist,® is still used in
Brazil, despite the tone of freedom that leads the wording of the current constitution.’

What usually occurs is that the population tries to circumvent these legal
determinations that theoretically would be protective to the worker, in order to get rid
of bureaucratic bonds and manage to survive and/or perform acts of the ordinary life
that would otherwise be rendered unfeasible or extremely difficult. It is usually the
creative use of hiring individuals as a legal entity to circumvent heavy taxation and the
troublesome labor law (COPOLA, 2017). Another way to escape bureaucracy is the so-
called "informal work," which usually results in heavy unrest for employees and
employers due to the lack of legal certainty in their relationship (SILVEIRA;
ALVARENGA, 2019). The rules that would be used to protect workers are the ones
that harm them the most, making hiring unfeasible due to the high costs associated with

the compliance with the Law.

® Mussolini preached that in the Fascist Government, work was a social duty, and should therefore be
protected by the State. The totality of production, which would be unitary, belonged to the State, as
well as its objectives, unitary as well, and destined to the development of national power, which would
culminate in the individual's well-being (MUSSOLINI, 2020, p. 25).

’ Note, that the Brazilian State prescribes in the CLT and vaguely in the constitution the same
prescriptions of Italy’s legislation sculptured by Mussolini, with generic rules that range from the
waiter to the manager of a multinational company. All according to the contract terms issued and
supervised by the Brazilian State itself: the worker’s ID card (Carteira de Trabalho e Previdéncia Social).
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Is there really a need for so much control? The Supreme Court has already
positioned itself in the sense that professional freedom is the rule, while intervention in

economic activity is exceptional, according to the excerpt from the following ruling:

Not all occupations or professions can be conditioned to the fulfillment of
legal conditions for their exercise. The rule is freedom. Only when there is a
harmful potential in the activity may it be required to enroll in a professional
supervisory board (RE 414.426, Rel. Min. Ellen Gracie, Tribunal Pleno, j.
01.08.2011, DJe-194, Divulg. 07.10.2011, Public. 10.10.2011, Menu vol-
02604-01, p. 76).

Two different situations are addressed in this emblematic citation. One that not
every profession can be conditioned to the creation of a law for its exercise, and two that
the registration in the council can only be required when there is a potential for harm in
professional activity. Now, what makes someone a professional! Would it be exercising
an activity, having academic expertise, or being enrolled in a professional council?
According to Brazilian Law, any of the cases, sometimes combined, are necessary to
define someone as a professional. Since "harmful potential" is a blank expression, we
will use the definition contained in the Amendment Bill 108/19, which prohibits
professional regulation unless its absence characterizes a risk of concrete damage to life,
health,'® safety,'!' or social order.'” It is important to highlight that activity to be
considered as a risk of concrete damage. It is not enough that the profession is merely
related to life, health, safety, or social order. There must be a relevant probability of
harm arising from the unregulated performance of the professional.

Thus, we avoid the extensive interpretation of "harmful" (everything that is
capable of causing damage, which could involve virtually any activity), seeking a
restrictive interpretation (probability of causing significant damage, notably physical,
environmental, or serious property damage). Professions in which poor performance can
be reversed via negotiation or torts, we understand, are without harm potential. Using
the criteria of those professions that can cause negative externalities or which reversion
would be over costly, and scanning the professions currently regulated by Law, it is
possible to sift the ones that could really be potentially harmful. Those who work in

these specific risk professions in a reflexive manner or correlatedly, such as radiology

' The health criterion was based on the list of the National Institute of Educational Studies and
Research Anisio Teixeira (INEP), for the definition of professions likely to cause concrete damage
(CLASSIFICA(;AO‘.., 2017).

" By security, we mean the preservation of individual physical integrity.

"In a broad sense, social order encompasses social security, education, culture, sports, the family,

children, adolescents, the elderly, the indigenous population, the environment, the media and science
and technology (GANDRA; MENDES; NASCIMENTO, 2012, p. 799). Once again, the guidelines

used are the probability of concrete damage in these cases, disregarding the mere possibility.
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technicians,” are not necessarily prone to cause harm under these criteria because they
are not decision-making professions, only performing the tasks necessary for a given
activity in accordance with the definition made by a person responsible for that
function. Damages caused by this type of professional, upon following orders, are the
responsibility of their superior when carried out exclusively on their own behalf. It is
their responsibility with or without regulatory Law. Analyzing the content of each Law,
it is possible to detect some of them solely meant to describe professions or to merely
create a professional council. Those professions are deemed without harm potential as
well.

It so happens that in Brazil, laws exist to regulate professions that would hardly
need any kind of government accreditation. It is curious the necessity to create laws that
regulate professions such as masseuse,'* rodeo cowboy" |, or sommelier,'® to name a few.

Of the 68 professions currently regulated, 54 of them, a total of 79%, were understood

to be without the probability of concrete damage'” under the criteria presented (table 1):

Table 1 - Professional legislation and their actual risk of concrete damage

No risk of concrete C Risk of concrete L
# Legislation Legislation
damage damage
01 | Auctioneer Decree no. 21.981 de 1937 | Physician %’;‘?7“0' 3.268 de
02 Accountant Decree-Law no. 9.295 de Pharmacist Law no. 3.820 de
1946 1960
03 | Economist Law no. 1.411 de 1951 Psychology II;\évzno. 4.119 de
Musician Engineer /
04 Law no. 3.857 de 1960 Architect / %;“6”6“0' 5194 de
Agronomist
05 | Rural Auctioneer Law no. 4.021 de 1961 Nursing Iig\;v;\o. 5.905 de
06 Massage Therapist Law no. 3.968 de 1961 Aeronaut Ifg\évdrno. 7.183 de
07 Librarian Law no. 4.084 de 1962 Safety engineering Iig\évsno. 7410 de
og | Insurance broker Law no. 4.594 de 1964 | LAWyer %ggfa e e

P Law no. 7.394 (1985).

* Law no. 3.968, from October 5%, 1961.

¥ Law no. 10.220, from April 11%, 2001.

' Law no. 12.467 August 26™ 2011.

" It is relevant to keep in mind that concrete damage, for the purposes of the table, are those
professions that, if unregulated, are likely to, in a negative externality, cause serious harm to life,
health, safety, or social order. Professionals who work in risk activities in a reflexive manner or
correlatedly are not necessarily prone to cause since they are not decision-making professions. To
produce the table we used as criteria the definition proposed both in the STF ruling and the one
present in the Amendment Bill 108/19 and judged each profession accordingly to their correspondent
legislation content.
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09 Administrator Law no. 4.769 de 1965 Civilian firefighter Iig\évgno. 11.901 de

10 Statistician Law no. 4.739 de 1965 Gold miner Iigz)vsno. 11.685 de
Advertiser / Oceanographer Law no. 11.760 de

11 L. . 4. 1
Advertising Agent aw no. 4.680 de 1965 2008
Autonomous Geologist

12 | Commercial Law no.4.886 de 1965 11129“)6\7;0' 4076 de
Representatives

13 Admlms‘trauon Law no. 4.769 de 1965 Zootechnician Law no. 5.550 de
Technician 1968

14 Professional Decree-Law no. 221 de Veterinary Law no. 5.517 de
Fisherman 1967 Medicine 1968

15 | Public relations Law no. 5.377 de 1967

16 | Industrial technician | Law no. 5.524 de 1968
17 Actuary Decree-Law no. 806 de
1969
18 Journalist Decree-Law no. 972 de
1969
19 | Housekeeper Law no. 5.859 de 1972
20 | Vehicle Watcherand | | © o4 4 1975
Washer
21 | Soccer Athlete Law no. 12.395 de 2011
22 | Archivist Lei 6.546 de 1978
23 | Realtor Law no. 6.530 de 1978
24 | Artist/ Technicianin | | o ¢ o35 40 1978
entertainment shows
25 | Radio host Law no. 6.615 de 1978
26 | Geographer Law no. 6.664 de 1979
g7 | Dental Prosthetics | | 6710 de 1979
Technician
)8 Custom broker Portaria Interministerial
ME/MTb ne 209 de 1980
29 | Sociologist Law no. 6.888 de 1980
30 | Museologist Law no. 7.287 de 1984
31 | Home Economist Law no. 7.387 de 1985
32 | Secretary Law no. 7.377 de 1985
33 | Radiology Technician | Law no. 7.394 de 1985
34 | Rodeo rider Law no. 10.220 de 2001
35 | Winemaker Law no. 11.476 de 2007
36 | Mototaxi driverand 1, = 15 09 46 2009
Moto courrier
37 | Driving Instructor Law no. 12.302 de 2010
Repentista
38 | (northeastern folk Law no. 12.198 de 2010
singer)
Sign Language
39 | Translator and Law no. 12.319 de 2010
Interpreter
40 | Sommelier Law no. 12.467 de 2011
41 | Taxi driver Law no. 12.468 de 2011
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42 | Tourist Law no. 12.591 de 2012
43 | Retail worker Lei n® 12.790 de 2013
44 | Chemist Law no. 2.800 de 1956
45 | Educational advisor Law no. 5.564 de 1968
46 | Nutritionist Law no. 6.583 de 1978
47 | Speech Therapist Law no. 6.965 de 1981
pry| Diomecticel Law no. 7.017 de 1982

professional
49 | Biologist Law no. 1.017 de 1982
50 | Social Mother Law no. 7.644 de 1987
51 | Social worker Law no. 8.662 de 1993
5 | Physical Education 1, " ' (o 1 190

Professional

Physlotberaplst and Decree-Law no. 938 de
53 | occupational

) 1969

therapist

54 | Dentistry Law no. 4.324 de 1964

Source: the author (2020).

3.1 PROFESSIONAL COUNCILS

Friedman (2019, p. 152) was a staunch critic of the regulation of professions and
dedicated an entire chapter of one of his books to "occupational licensing". For the
economist, the regulation of professional activity is a way of reducing the supply of
services, increasing the price of the activity thanks to the monopoly exercised. Friedman
(2019, p. 144) points out that the ones most interested in regulations are the

professionals themselves, contrary to what the Brazilian councils claim:

The pressure on legislators to impose prior occupation licensing for certain
professions is rarely from members of the public who have already been
deceived or harmed by practitioners of the activity. On the contrary, they are
always exercised by practitioners of the profession themselves. There is no
doubt, they are more aware than the public of how much they exploit
customers and, so, perhaps, they are right when claiming the proof of
specialized knowledge.

The author highlights three different levels of state control over professions
(FRIEDMAN, 2019, p. 148-149): registration, certification, and licensing. Registration is
the mere consignment with the government of the name and data of the person who
wishes to carry out a professional activity. Certification is a document issued by the
government, confirming that a certain individual is qualified to carry out an activity

without, however, preventing anyone who does not have such accreditation from
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exercising the same activity. Finally, licensing'® would be about subjecting the interested
party to obtain "a permit from a recognized public authority to exercise a certain
profession."

In Brazil, depending on the profession, we have the three types of State
intervention. Registration is a type of "qualified registration" in which solely registering
the individual is not enough, but it is usually necessary, for example, to present the
discharge of military service and proof of electoral voting; as it is the case with the
registration for the exercise of the "profession of autonomous car washer and washer for
motor vehicles.""” Very few professions work in the certification system, such as the
secretariat,”’ a job that can be performed by anyone, but there are certificates to prove
training (technical courses, undergraduate degree, or even professional training). The
vast majority of professions require licensing, in which it is necessary for the professional
to have certain academic and / or technical qualifications in order to be granted a
license to work in the area, normally combined with registration under a professional
council.

That said, according to the concrete damage criteria presented by PEC108/19
and in line with the STF's hermeneutics, the few professions that were to be regulated
would necessarily require licensing (the regulation would demand licensing), which is
not to be confused with registration under a professional council, to be developed in the
next Subsection. All other professions could be simply registered if the government
considered such control to be useful, or certified, according to the interest and need of
the market itself - consumers and service providers. In such cases, an academic degree
would automatically have the function of registration and, depending on the profession.
[t could be used as a certification, which does not exclude non-professional certificates
from the respective profession but highlights the training of those who are formally
educated.

Thus, it should only be regulated, that is, required a condition for the individual
to exercise any profession if the activity is classified as having a real probability of
concrete damage in its unregulated exercise. The most common types of licensing are
training, either academic or technical, in institutions endorsed by the government, in
the figure of the Ministry of Education (MEC). Taking into account that the State has

"®Friedman (2019, p. 153-162) strongly criticized licensing, since he believes it is a harmful intervention
in the economy. He argued that even medicine should not be subject to licensing, at most using the
certification system. Although we agree with this theoretical perspective, a change of this magnitude
should not be implemented abruptly. Thus, the proposal designed in this article seeks a certain balance
between Friedman's ideal and the current Brazilian system. Deeper changes must be implemented
gradually.

¥ Law no. 6.242/75.

* Law no. 7.377/85.
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already endorsed the educational institution through MEC as well as the course from
which the professional graduated and acquired their title for the exercise of the
profession, what is the point in demanding from a citizen to also register themselves
with a public body so that they can legally exercise a profession?*! Either the validation
of courses and colleges carried out by MEC should no longer be a requirement for
professional practice, and the State develops another form of licensing, or the mere
training in an institution already endorsed by the government should be sufficient for
the purposes of considering the citizen as licensed. What is unreasonable is to subject
the individual in all his private life to the government wishes, first needing to seek a
course and an institution that the government endorses, and then pay a public agency of
that same government to be allowed to work.

Strictly speaking, in the current Brazilian model, the requirement to guarantee
one's license for professional practice should have been fulfilled when acquiring an
academic degree. Demanding a registration with a public council, in addition to being
double licensed, is inconsistent. Especially when considering the total absence of will in
the act of registration since it is usually imposed as a condition for professional practice.
An annuity charge is required for something that the professional is obliged to
participate and will hardly serve anything other than to prune professional freedom,
especially considering that councils subject the individual to parameters that are hardly
suited to their reality or needs. In the same way that unregulated professionals often
need to evade labor laws, the tendency is that regulated professionals, especially
beginners, simply ignore rules such as price tables imposed by their councils (in the
same modus operandi of medieval guilds), being subject to competition persecution or
disciplinary punishments.

If prior control of the professional by the government is already exercised via
MEC, why should public councils have the power to issue rules to limit and control the
performance of any professionals, since there is already a set of rules that regulate life in
society, called Civil Code! Is it reasonable for a professional who acts in an unethical
way or who might deceive a client to be prohibited from exercising that function by the
State! How big is the power of a government that can intervene in this way in private
activity! Is there any real claim under the State to punish this professional, to the point

of imposing its own will over the individual,** or is the claim exclusively of those who

“'The conclusion of someone’s studies in an institution not accredited by the Ministry of Education
(MEC) results in the impossibility of that person being able to exercise their activity legally if that
profession is regulated. The citizen is prevented from signing up for public professional councils and
finally working on that profession. Therefore, the requirement for studying in colleges and courses
authorized by the State is not of a certification system, but licensing.

“In the lesson of Professor Carvalho Filho (2011, p. 218), the Brazilian administrative contract between
a private party and the public administration can be voided or remodeled solely by the will of the
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have been harmed! Shouldn't the professional be punished by the legal system
exclusively after being properly sued by the offended, sentenced to indemnify those
harmed, potentially having to answer by forfeiting their own freedom in a criminal
court! How effective are the administrative processes of the councils to which the
professionals who have exceeded themselves go through if all punishments are
provisional?”’ These reflections take us to the next topic, in which we will deal with
professional performance without the monopoly of public or private professional

councils.

3.2 PROFESSIONAL PRACTICE WITHOUT STATE COUNCILS

To protect society from the already defined negative externalities, it is reasonable
that some specific laws are made to regulate professions likely to cause concrete damage
to the parties involved or to unrelated third parties. But even in these cases, it is
unacceptable that professionals have an obligation to subordinate themselves to the
control of public agencies as if they were their employees. This almost hierarchical
relationship between the State and the professional was typical of the Corporate State,
but it does not make sense nowadays.

There being no more state councils, and once registered, certified, and/or
licensed, it would be up to each professional to voluntarily gather in private associations
(or not to join any if it were not in their best interest, assuming the risk for their

independent performance), which would define their own particular rules of conduct

State. To explain this power, this so-called Prince's Fact would occur when, even harming the
contractor, the contracting State could lawfully and unilaterally modify the contract. According to this
logic, when registering under professional councils the professional factually signs up an administrative
contract with the State. Accordingly, there seems to be a hierarchical subordination between the
professional and the public administration, since even the disciplinary actions taken against the
licensee are the same in nature as the ones public agents are subjected to. Brazil until this day has
maintained the “job” status as the “social duty” protected by Vargas’s and Mussolini’s vision.

BDespite the professional answering directly to their councils, they also end up being sued by their
client. Other than that, they may be the retaliated by other professionals through the councils when
they act contrary to the interests of their “class”. In addition, a huge number of council disciplinary
decisions end up being judicialized by the professionals themselves, especially when the punishment is
more severe. Among the professional councils, the Federal Council of Medicine is the only one that
has the capability, of definitively banning the exercise of the profession in Brazilian territory.
Nonetheless, this ban is not in the exercise of the medicine itself, after all, there is no effectiveness of a
decision by a national administrative body vis-a-vis other countries, and despite the sanction, the
person does not lose their knowledge. To practice medicine in Brazil after the license revoked, is cause
for exercise of activity against administrative decision, which further mitigates the effectiveness and the
very reason of the councils to exist in the first place. (HC 78739, Reporteur: Min. SEPULVEDA
PERTENCE, Relator(a) p/ Acordao: Min. OCTAVIO GALLOTTI, Primeira Turma, julgado em
07/12/1999, DJ 15-08-2003 PP-00025 EMENT VOL-02119-01 PP-00022).
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and procedure, but according to legal guidelines in the case of regulated professions.
Due to the competition that would arise, these associations would need to strive to try
to bring together the best professionals of each branch, develop new techniques and
organization, seeking superiority in costs and quality over competitors (SCHUMPETER,
1961, p. 103-113). Members could, for example, be identified as apt for certain
specialties by means of certificates issued by the associations themselves, which, if they
prove to be misleading, would lose the respect of consumers on their own, who would
no longer hire anyone who owned such certificates or belong to untruthful associations.
Competition among these associations would stimulate both an increase in quality and

productivity, which is common in a free market (Graph 4).

Graph 4 - Economic freedom and entrepreneurial dynamism

Legatum Prosperity Index’s Business Environment Pillar Score

Qverall Score in the 20719 Index of Economic Freedom

NOTE: K

SOURCES:

Source: (INDEX OF ECONOMIC FREEDOM, 2020).**

Not to mention that any eventual liability in the civil or criminal courts would
reach the professional or even the association. That is exactly how the ratings given by

credit rating agencies work,”’ indicating who is a good payer and who may be insolvent.

* https://www.heritage.org/index/book/chapter-4
BObviously, there are criticisms of the certification system, such as the one suggested on rating agencies.
The Financial Crisis Inquiry Commission (FCIC) for example, concluded that the 2008 crisis would
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The consumer would know they would be hired by the reputation of the
professional association to which the contractor was linked, being able to filter who
meets their financial capacity and personal interest. For example, lawyers' associations
would compete to have the best lawyers in the market as members and would be
extremely careful with rules of admission (requiring qualifications or tests) and
expulsion in cases of misconduct (which would act as a disciplinary board) under
penalty to see their reputation tarnished. As a profession that can cause concrete
damage to the social order, some form of licensing of lawyers must be required, such as
a college degree or an assessment test promoted by the State (never the two combined,
which would be a double licensing), but it would not be necessary to join associations in
order to represent a client's interests before a court.”® A lawyer could advance his career
with his acceptance in initially simpler associations, and as he consolidated himself in
the market, he would seek to join the most renowned ones. Dishonest lawyers would
not be accepted in any serious association and would need to act on their own,
eventually failing to get more clients and ending up excluded from this market by the
consumers themselves. The market wins with increased competitiveness, the
professional wins with freedom of action. The State wins with increased capital
circulation and reduction of bureaucracy and, above all, the consumer wins with greater

transparency, offer, and quality of products and services.
4 FREEDOM AND DEVELOPMENT

The Heritage Foundation classifies the economic freedom of countries in the
world according to a scale ranging from O to 100 in four categories, each with three

parameters.”” It is the average of these categories that defines the classification of the

not have occurred without the endorsement of the giant credit rating agencies, Moody's, Standard &
Poor's and Fitch (GOVINFO, 2020). Despite that tragedy, the world has recovered, but to this day,
those three agencies are struggling to rescue their lost prestige (USA TODAY, 2020). In addition, the
crisis triggered by the negligence of companies created the opportunity to launch other agencies that
projected themselves in the market promising not to leave investors in the dark as the big three did
when granting credit approval to those who had no financial backing health (GLOBAL RESEARCH,
2020). And it is exactly the way a healthy market it is expected to operate.

%6 Art. 174-A of PEC 108/19 states that “the law will not establish limits to the exercise of professional
activities or obligation to register under a professional council without the absence of regulation
characterizing a risk of concrete damage to life, health, safety or social order". Through grammatical
interpretation, we understand that it would be necessary to demonstrate that the enrollment in a
professional council would in some way prevent these risks, which, except in the best judgment, is not
possible. Therefore, the registration would no longer be required.

“"The ranking considers as criteria to define the level of freedom: Rule of law (property rights,
government integrity, and judicial effectiveness); Government size (government spending, tax burden,
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economy, being free (100-80),”® mostly free (79.9-70), moderately free (69.9-60), mostly
unfree (59.9-50), and repressed (49.9- 40).

Brazil scores 53.7 and is in the 144th position of the ranking, being considered a
mostly unfree economy.” Scoring 49.5, the Democratic Republic of Congo, the first
country in the range of repressed economies, is in position 162. Brazil is only four
points, and eighteen positions, from economic repression. In the regulatory efficiency
category, Brazil scores 60.5 in economic freedom, 49.5 in labor freedom, and 77.2 in
monetary freedom. Freedom of business and work suffered a drastic decline between
2005 and 2015,%° dropping from 70 points to less than 53.6 (graph 5). In 2017, after the
labor reform, the rating rose to 61.3, and in 2020 it is scoring 60.5, close to the average
of 63.8 that is counted for the world.

Graph 5 - Business freedom
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Source: (INDEX OF ECONOMIC FREEDOM, 2020).”"

This drop comes as no surprise when these rates are confronted with the number
of regulations approved in the period. Of the 16 regulatory laws created since 1988, 12
(75%) were enacted between 2007 and 2013. If we extrapolate these figures, we will
notice that the entire economy ends up tied: by the criterion built throughout this
article, only approximately 21% of the professions currently regulated should require

state approval to be exercised, and none should be subjected to public professional

and fiscal health); Regulatory efficiency (business freedom, labor freedom, and monetary freedom)
and; Market Opening (trade freedom, investment freedom, and financial freedom).

*0nly six countries are considered free according to the Heritage ranking: Hong Kong, Singapore, New
Zealand, Switzerland, Australia, and Ireland.

¥ (INDEX OF ECONOMIC FREEDOM, 2020). https://www.Heritage.org/index/country/brazil.

Y(INDEX OF ECONOMIC FREEDOM, 2020). https://www.Heritage.org/index/visualizelcnts=
brazil&type=1

° https://www.Heritage.org/index/visualize!cnts=brazil&type=1
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councils. This logic of crossing so many functions through Law, regulation, and taxation
makes the whole process of providing services more costly and usually slower and more
bureaucratic. Innovation itself is directly hampered by the absence of freedom. The
greater the freedom, the more innovation flows, an assertion easily observed when

comparing countries with a free economy with those without freedom’* (graph 6).

Graph 6 - Economic freedom and innovation

Global Innovation Index Score
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Source: (INDEX OF ECONOMIC FREEDOM, 2020).”

The free professional tends to have a greater incentive to innovate in view of
constant competition, something that does not occur in a market that is strongly
regulated and protected by market reserves.’® It is important to emphasize that poverty is
directly proportional to intervention in the economy, which can be seen by the drastic
drop in this figure, especially in the last three decades, after the average increase in the
global economic freedom index (graphs 7 and 8). Once this logic is understood, it is

possible to see that it extends to all social and economic fields. Countries with greater

*(INDEX OF ECONOMIC FREEDOM, 2020). https://www.Heritage.org/index/book/chapter-4

 https://www.heritage.org/index/book/chapter-4

** Rothbard (2012, p. 63) states that licenses are some of the most relevant and growing monopoly
impositions in the economy. Above all, this type of measure greatly holds back the market, becoming
unfit for the consumer, the recipient of market efforts. When the government places itself as a
licensing authority, it ends up acting as a huge self-managed guild of the Middle Ages.
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economic freedom are also those with the highest Human Development Index (HDI),

security, educational quality, and efficiency of health systems.

Graph 7 - Poverty headcount ratio at $1.90 a day (2011 PPP) (% of population)

\ <«WORLD

Source: (THE WORLD BANK, 2020).

Graph 8 - As economic freedom rises, the global economy expands and poverty falls
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We will begin with the evaluation of the HDI measured by the UN, in which 188
countries are analyzed. Of these total, 49 are considered to be of very high human
development (UNDP, 2019), with only 18 (37%) not being considered free or mostly

* https://www.heritage.org/index/book/chapter-4
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free (INDEX OF ECONOMIC FREEDOM, 2020) *° according to the Heritage
Foundation ranking.”’ Brazil is among the next 56, classified as high human
development, in the 75™ position. In the same category are four countries (7%) that are
mostly free.”® The only six free countries all have a very high HDL

Moving on to security assessment, according to the ranking of the World
Economic Forum, which promotes the Global Peace Index (GPI) (VISIONS OF
HUMANITY, 2020), among the 13 countries considered to have a very high peace
status, only two (15%) are not free or mostly free by the Heritage Foundation scale,”
but all free ones are in that category. Brazil is ranked 126™ out of a total of 163
countries and is considered of low peace. After the position 148", countries are
classified as having very low peace. Among the 64 medium and low peace countries,
only 6 (9%) are mostly free,*® all the other 24 mostly free countries are of high peace.

This scenario repeats itself when evaluating the quality of education. In 2018, the
PISA ranking assessed school performance among 15-year-old students in 78 nations
under their knowledge in mathematics, science, and reading. The best results are those
considered to have a score above 500 (FACTS MAPS, 2020). Among the 20 countries in
this range, only 4 (20%) are not considered free or mostly free by the Heritage index.*!
Once again, all free countries are top-ranked. In this list, Brazil is placed in 66™ place

and totals a score of 400 points, considered the worst classification for being below 450

% https://www.Heritage.org/index/book/chapter-4

Qatar and Macau, which are ranked 31* and 35™, respectively, in the economic freedom ranking, are
not on the UN list. Liechtenstein was not evaluated by Heritage, and Andorra is not present as well.
The countries that are not considered free or mostly free, but are on the list of the 49 countries as very
high human development are: Belgium, 21 in HDI but 48 in freedom; France, 22 HDI, but 64 in
economic freedom; Slovenia 25 HDI and 52 in freedom; Spain, 26 HDI and 58 of freedom; Italy, 27
HDI, 74 by Heritage, Greece with 29 HDI, but 100 of freedom; Brunei Darussalam, 31 HDI, 61
freedom; Slovakia, 35 HDI and 60 of freedom; Poland, 36 HDI, 46 of freedom; Malta, 37 HDI, 42
Heritage; Saudi Arabia, 39 HDI, 83 freedom; Argentina, 40 HDI, 149 freedom; Portugal, 43 HDI, 56
economic freedom; Hungary, 44 HDI, but 62 at liberty; Bahrain, 45 HDI, and 63 freedom; Croatia,
47 HDI, 84 freedom; Kuwait, 48 HDI, 79 freedom and; Montenegro, 49 HDI, but 91 in economic
freedom.

*Countries considered free or mostly free, but where HDI is only high: Malaysia position 62 in HDI,
but 24 of freedom; Mauritius, 63 in HDI and 21 by Heritage; Georgia 76 on HDI and 12 on economic
freedom and Rwanda 163 on HDI and 33 on economic freedom.

*They are Slovenia, in position 52 and Portugal, in position 56 of economic freedom, therefore, both
considered moderately free. On the peace scale, Portugal ranks 4™ and Slovenia 11*.

“Hong Kong, Luxembourg, and Macau are not included on the list. Cyprus 64™, Rwanda 81*, Georgia
95®

Armenia 99" and USA 121* are of average peace and only Israel of low peace in 145™.

“The countries are: China 1" place in PISA, but in position 103 of Heritage, considered mostly unfree;
Slovenia, 13™ PISA, 52 Heritage, Poland, 11 PISA, and Heritage 46, Belgium, 20 PISA, 48 Heritage,
all three being considered moderately free.
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points. Within the 34 countries with scores equal to or below 450, only 7 (21%) are
mostly free.*

Finally, health is assessed by different criteria and research agencies. The most
recognized that includes Brazil is Bloomberg (2020), which compares life expectancy, the
cost of health care as a percentage of GDP, and the cost of health per capita to classify
the world's health systems. According to the Bloomberg table, among the 20 most
efficient countries in medical care, only 7 (35%) are not considered free or mostly free
by Heritage.” As in the other cases, the six freest countries are among those selected as
the most efficient. The classification has 56 countries, and Brazil occupies the 51°*
position. Between the 20" and the 56™ position, a total of 10 countries (27%) are free
or mostly free.**

On the other hand, the reader may access the tables and references presented to
check that the countries among the last positions in all indexes are necessarily the least
economically free countries, as Brazil's own positions illustrate. Only three countries
with low economic freedom were among the best placed in any of the four indexes

presented: China and Greece in two and Argentina in one.
5 CONCLUSION

[t is necessary to overcome the national imaginary that everything needs to be
authorized by the State, requiring its prior evaluation for operation, or even that the
State is more appropriate than the individual to assess whether one service provider is
better or worse than another. The most successful countries in the world, by any
measurable criteria, are also economically free countries, which necessarily involves
untangled and unregulated professional practice. Five of the six countries considered
free by Heritage Foundation were among the best classified in the four indexes
presented in this paper, as well as two countries that are considered mostly free.

[t is important to emphasize that deregulating or freeing professional practice is

not a synonym for the State to abstain completely from acting. In fact, it will reserve its

* Below 450: Cyprus at 45, Chile at 46, Malaysia at 48, United Arab Emirates at 47, Qatar at 59, and
Georgia at 69.

BSpain, 3™ place on the Bloomberg list, is considered moderately free by Heritage, in the 58" position;
Italy is in 4™ place for Bloomberg and 74™ with Heritage; Greece in 14™ for Bloomberg is 100™ in the
Heritage scale (mostly unfree); France, 16™ Bloomberg, 64™ at Heritage (moderately free); Portugal in
18™ Bloomberg, is 56 in Heritage (moderately free); China in 20® by Bloomberg, 103 in Heritage,
considered mostly unfree and; Mexico, 20" in Bloomberg, tied with China, but 67" for Heritage
(moderately free).

HThey are Sweden 22; Netherlands 28; Malaysia 29; Czech Republic 30; Chile 31; Austria 32; United
Kingdom 35; Denmark 41; Germany 45 and; United States 54. Iceland, Estonia, Georgia, Lithuania,
Luxembourg, Mauritius, Qatar, Rwanda, Macedonia, Macau, and Latvia are not included on the list.
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interventions to efficiently license the few professions that need it or to curb cases of
abuse in professional practice that need the State to mediate the solution. In this
scenario, professional conduct is no longer the subject of administrative procedures and
is now sanctioned in civil and criminal courts or, even worse, condemned to the
ostracism of the consumers, a life sentencing penalty.

The structure of the councils itself has difficulties in keeping up with the current
speed of technological and human development. To concentrate control of the
professionals' performance in a country with continental dimensions like Brazil, and of
a dynamic society like the contemporary one, in federal and regional public agencies, is
the same as to sentence them to failure or unproductivity.

To free the professional work is an essential step to stimulate the national
economy, generating wealth and potentially raising other national parameters such as
human development, security, education, health, and peace. It may be necessary to
finish cutting the regulatory ties that unite Brazil of today to that of totalitarian periods
in our history and bet on a future of greater freedom, targeting the free and prosperous

nations without ever renouncing individual achievements over the centuries.
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